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CRISIS IN
CONSERVATORSHIPS

By Eclwoard J. Corey Je,® Morgareet G, Lodise, % Peior 5, Siegmn ©*%

. INTRODUCTION

California’s conservatorship legislation will
undergo substantial change on January 1, 2007,
following the signature by Governor Schwarzenegtfer
a package of four legislative bills on September 27
2006! The Omnibus Conservatorship and Guardianship
Reform Act of 2006 provides enhanced protections fo
conservatees, creates a regulatory system forgsiofeal
conservators and guardians and mandates the credtio
standards for background and education for couaiff, st
court investigators, attorneys appointed to represe
conservatees and the judges who hear conservatorshi
matters.

Tragically, however, the Act provides no
funding for those who must administer the new laws.
Conservatorships were already expensive for all
involved, petitioners, proposed conservators,
conservatees and the court system. By increasiag t
number and complexity of the procedures meant to
protect vulnerable seniors, the Act will also irage the
expense of conservatorships. And, unless the saund
the offices of the court investigators receive more
funding, these procedures will fail to provide the
intended protections.

Beginning with a discussion of the events to
which the Act is a reaction, this article explaitige
changes wrought by the Omnibus Conservatorship and
Guardianship Reform Act of 2006.

A. The Evolution of Conservatorships

California’s conservatorship laws have changed
substantially over the past fifteen years. Largely
response to criticism that the system was inseestt
the special needs of functionally impaired adutte
Legislature has increased protections for conseegabr
proposed conservatees and made it more difficult to
obtain an order of conservatorship. The Due Pmaes
Competence Determinations Act, adopted in 1995,

requires petitioners to demonstrate specific impairts
that prevent the proposed conservatee from mandugsng
or her financial affairs, from resisting undue ushce, or
giving informed consent for medical treatment, befa
court may make findings of incapacity in those area
The dementia statutes adopted in F996require
petitioners to present specific evidence of incéapaand

to correlate that evidence with the need for secure
placement or administration of dementia medications
before a court may authorize a conservator to &erc
those powers. These legislative efforts sprang fieom
perception that it had become too easy for a patti to
rely upon a one-sentence medical finding that, bsea
conservatee was senile, he or she should be causerv
and placed in a locked setting. Much of this liegisn
brought additional protections, such as mandatory
appointment of an attorney for a proposed conseeyat
mandatory professional declarations to support
conservatorship petitions, and enhanced dutieshef t
court investigators to determine whether the stedal
“dementia powers” were warrantéd.

In the late 1990s, a private professional
conservator evaded the oversight of courts in Rider
County, defrauding several conservatees and their
estates. The Legislature responded by enacting law
effective in 2000, requiring stricter accounting
procedures and tighter deadlines for providing
accountings to the Court. In 2001, the Legislature
rewrote the accounting sections of the conserviaifprs
law to require a conservator or guardian of thatesto
provide original account statements at the endaahe
account period and at the start of the conservaifoier
guardianship and to establish deadlines for having
accountings on file, with a range of alternativeneglies
where the conservator or guardian failed to hawe th
accounting timely filed. That same year, the Legislature
added provisions requiring institutions in which
conservatorship or guardianship assets were hefilieto
statements with the Court in affidavit form ceritify the
existence and contents of accounts owned by or on
behalf of a conservatee or wafd.

In concert with the above changes, the
Legislature began regulating private professional
conservators. In 1991, the Legislature requiradape
professional conservators to register in each gount
where they sought appointed as a conservator or
guardian.® In 2000, the statewide registry, maintained
by the Department of Justice, was establishel. 2004,
Assembly Bill 115%° mandated creation of background
and education requirements for private professional
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conservators and guardians and established guggdelin
for continuing education and led to the adoptiortvad
extensive rules of court developed by the Judicial
Council, which became effective on January 1, 2806

B. The Los Angeles Times Critique of the
System

The conservatorship laws thus evolved
continuously since the major overhaul of the Prebat
Code in 1993? Gradually, the laws came to reflect
society’s increased sensitivity to the needs ofegrdble
seniors and the belief that isolated problems and
difficulties should not cause seniors to lose their
independence. The laws also reflected a growing
awareness of the need to regulate and professienali
professional fiduciaries. Yet, in November 200 Los
Angeles Times published four articles purportedly o
private professional conservatdfsyhich brought heart-
wrenching descriptions of neglect, abuse, incomuste
and lack of oversight by the judicial system onte t
newspaper’'s front page. The study was journalistic,
sensational and flawed. The articles reported ipec
outrages, but gave no consideration to the thowssand
cases that are well handled throughout the stam’st
system.

Several themes emerged from the four articles:

First, the social agencies and court systems in
some of California’s most populous counties cartogie
with the problems of their county’s impaired and
vulnerable citizens. The articles called for sahstl
increase in court funding, staffing, and training.

Second, the existing statutes are not to blame.
Most of the abuses described in the articles oedurr
because the courts charged with oversight were
overwhelmed by their caseloads and could not eaforc
the existing laws. The articles related anecddter a
anecdote of vulnerable people abused, robbed, rednov
from their houses, deprived of their friends andirth
dignity, all because some court systems could odhdt
which the law mandates. The articles quoted judges
said they had too many cases and did not know whsat
going on in their courts. The articles ignoredttia
many counties, vigorous and competent court
investigators visit their conservatees, respond to
complaints about abuse, and immediately seek court
action when abuse is detected. No acknowledgmesat w
accorded the many probate examiners who competently
review conservatorship accountings, calling to the
court’s attention all but the insignificant problem No

mention was made of the many times an investigator
examiner has signaled to the court the need toiapaon
attorney for a conservatee or proposed conservatbe.
articles ignored the protections provided by boads
blocked account¥, by the laws that prohibit improper
sales of a conservatee’s asSetand those that provide
special protections for the conservatee’s hatheéigain,

it was not the present law that failed to proteet people
whose stories the Los Angeles Times told. The tsour
failed and did so largely because they lack theuees
necessary to succeed.

Third, the articles recount an absence of
available communications channels for conservaaees
their families. Many of the stories depict helglemnd
vulnerable individuals who could not get throughthe
court, nor find a lawyer or an advocate to do sdhmir
behalf. In some instances, the courts simply ditl n
respond to reported abuses. Again, this problem
underscores the need for changes in the way the
conservatorship system is funded, but also for gharin
the law that permits communication to the courts.

Fourth, the articles target the temporary
conservatorship system. The present conservatoliship
permits imposition of temporary conservatorships in
urgent circumstances without a heartfig. As a result,
according to the Los Angeles Times, many individual
find themselves under conservatorship without due
notice, and often discover they are conserved otign
they are denied access to their accounts.

Fifth, the articles point out that present law does
not effectively regulate private professional comators.
The articles told several stories of private prsi@sal
conservators who improperly managed conservatorship
assets and abused their appointments to profit fhein
posts.

The response to the Los Angeles Times articles
was prompt. The Judicial Council formed a task éona
conservatorships, which in March 2006 held hearings
southern and northern California. The task force
solicited input from attorneys, staff persons, tour
investigators, private professional fiduciaries, bl
guardians and administrators, advocacy group member
and the family members of conservatees. The taslef
will  synthesize this information and make
recommendations to the Judicial Council for addgio
changes to the conservatorship law.

The Legislature also responded quickly.
Assemblyman Dave Jones (D., Sacramento) held
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hearings before the Assembly Judiciary Committeg an
introduced amendments on January 4, 2006, to dill
had introduced in the first session of the 20056200
Legislature’® The amendments turned Assembly Bill
1363 into an omnibus bill that included a substdnti
licensing section and an overhaul of those sectfrise
Probate Code related to the criticisms generatethby
Los Angeles Times series. Senator Jack Scott (D.,
Pasadena) introduced Senate Bill 1£16n the same
date as a placeholder, to be amended during tlsoees
to protect the ability of conservatees to stay lieirt
personal residences. Senator Liz Figueroa (D., &ném
also held hearings and subsequently introducedt&ena
Bill 1550%° to provide for licensing and regulation of
private professional fiduciaries on February 230&0
Senator Debra Bowen (D., Redondo Beach) who had
earlier sponsored measures to tighten up accounting
practice$’ and regulation of professional fiduciafes
introduced Senate Bill 1716 on February 24, 2006,
which  addressed the problem of ex parte
communications with the court and proposed a number
of changes in the functions of court investigators.

The above four bills underwent many
amendments before their final passage. The comp®nen
of the Omnibus Conservatorship and Guardianship
Reform Act of 2006, as chaptered, are: SenaleNgil
1116 (Scott}* which focuses narrowly on protecting
the rights of conservatees to stay in their homesd a
establishes presumptions regarding what is a
conservatee’s least restrictive residence; SengéitéN8.
1550 (Figueroa)® which added the Professional
Fiduciaries Act to the Business and ProfessionseCod
Senate Bill No. 1716 (BoweRj, which adds to the
Probate Code a new section explicitly permittingpaxte
communications to the court regarding actions by
fiduciaries or matters involving conservatees; and
Assembly Bill No. 1363 (Jone$j, which revises the
roles of court investigators, tightens up temporary
conservatorship procedures, introduces more rigorou
accounting requirements, creates more court owdrsig
and mandates educational requirements for all court
personnel who deal with conservatorships. Each bil
carried the proviso that it would not become opeeat
unless the other three bills were enacted and becam
effective on January 1, 2007, presenting Governor
Schwarzenegger with the predicament of vetoing the
entire package, should he fail to sign any onéettills.

The Trusts and Estates Section had a hand in
each of the bills, either through discussions with
sponsors and the legislative committees that worked

the legislation or in some cases through direcitidgain
conjunction with authors of the bills. The Judicial
Council’'s Advisory Committee on Probate and Mental
Health contributed to the drafting of Senate Billl6.
The Professional Fiduciary Association of Califarni
(“PFAC") contributed to Senate Bill 1550, the
Professional Fiduciaries Act, which is arguably thest
revolutionary part of the conservatorship bill pagé
and which, despite the efforts of PFAC, has many
problems.

Il SENATE BILL 1550: THE
PROFESSIONAL FIDUCIARIES ACT

A. Introduction

The most controversial of the bills signed by
Governor Schwarzenegger is Senate Bill 185@yhich
creates the Professional Fiduciaries Act.
Professional Fiduciaries Act was conceived in tekeb
that professional fiduciaries are nothing more than
fiduciaries for profit, and are “part of a youngpwging
and largely unregulated trade in Californfa.”
Professional fiduciaries are also perceived as ew“n
breed of entrepreneur” who turned a “family mattgo
a business” and ultimately failed to safeguard vhey
people the system was meant to protéct. Although
there have been documented cases of professional
fiduciaries who commit financial abuse, the Los Aleg
Times' conclusion was grossly overstated. Nonessl
in response to the outcry from the series of aicl
Senate Bill 1550 was born.

The

Effective July 1, 2008, the definition of
“professional fiduciary” will be expanded beyond
conservators and guardians to include trusteesitage
under durable powers of attorney for health card an
agents under a powers of attorney for finaflce. The
extended definition of “professional fiduciary”
potentially encompasses hundreds of individuals ago
not professional fiduciaries either by intent oryan
reasonable standard.

Additionally, the Act repeals Chapter 13
(commencing with section 2850) of the Probate ode
relating to the statewide registry for private ssional
fiduciaries®® Sections 2850 and following establish a
process for regulating the initial qualificationsida
continuing  education of private  professional
conservators, guardians, and trustees. Thesetestatu
required such fiduciaries to register with theidiindual
counties and the Department of Justice, consedqaehée
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passage of Assembly Bill 1155 (Liu) of 2084. The
regulatory process of Section 2850 had been irtends
only since 2006, and would not have been fully affe
until 2007, but it was already creating effectiwesight

of professional fiduciaries. The new Act unnecebsa
creates a complicated statutory scheme where nase w
needed.

Perhaps this is why, of the four
conservatorship bills signed by Governor
Schwarzenegger, only Senate Bill 1550 included a
signing message. There, Governor Schwarzenegger
stated, “clean-up legislation will be necessaryhie next
legislation session” because the bill “establistes
unnecessary and complicated mechanism of trans§érri
responsibilities and jurisdiction over the regudatiof
professional fiduciaries “which is not justified damvill
leave consumers and the general public more camfuse
by this regulatory schemé> It appears that, but for the
fact that these four conservatorship bills tied iatsingle
package, Governor Schwarzenegger would have vetoed
Senate Bill No. 1550.

B. The Act's Statutory Scheme

1. The Legislature’s Stated Reasons for
Enacting the Professional Fiduciaries Act

In reaction to the Los Angeles Times articles,
the Legislature stated:

. . . professional fiduciaries are not adequately
regulated at present. The lack of regulation emult in
the neglect or the physical, emotional or finanaluse
of the vulnerable clients that professional fidues are
supposed to serve. Unless there is a strengthened
accountability, abuses of people who are unabl@ake
care of themselves or their property by professiona
fiduciaries will increasé®

2. Who Is a Professional Private Fiduciary
Under Sen. Bill No. 15507

Senate Bill 1550 defines

fiduciary” as:

“professional

a. A person who acts as a conservator or
guardian for two or more persons at the same tile w
are not related to the professional fiduciary oreth
other by blood, adoption, marriage, or registered
domestic partnership; or

b. A person who acts a trustee, agent under a
durable power of attorney for health care, or agerter
a durable power of attorney for finances, for mtran
three people or more than three families, or a
combination of people and families that totals mibran
three at the same time who are not related to the
professional fiduciary by blood, adoption, marriage
registered domestic partnership.

“Professional fiduciary” does not include a
personal representative of an esfite. Nor does
“professional fiduciary” include any of the follomg:

1. trust companies defined in Section 83 of the
Probate Codé&'

2. FDIC-insured institutions or
companies, subsidiaries or affiliat®s;

holding

3. persons employed by a trusts companies
defined in Section 83 of the Probate Code or by an
FDIC-insured institution who are acting in the cmir
and scope of their employmefit;

4. public officers or agencies, including the
public guardian and public conservator, when thedtlip
officer or agency is acting in the course and scope
official duties, or any regional center for persomsh
developmental disabilities as defined in Sectio@16f
the Welfare and Institutions Code.

5. persons whose sole activity as a professional
fiduciary is as a broker-dealer, broker-dealer-agen
investment advisor, regulated under Corporate &gcur
Law of 1968.

3. Licensing Requirements for
Professional Fiduciaries

Senate Bill 1550 sets forth specific licensing
requirements and after July 1, 2008, prohibits @engon
who comes within the definition of “professional
fiduciary” from holding himself or herself out tde
public as such, unless that person is licensed runde
Business and Professions Code Section 6530, et seq.
Licensing is not required for licensed California
attorneys, certified public accountants and persons
enrolled as agents before the Internal Revenudc®erv

To qualify for a license, a person must meet
the requirements of Business and Professions Code
section 6530, which include those of section 6583et
forth below.
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(1) A baccalaureate degree of arts or sciences
from a college or university accredited by a naalbn
recognized accrediting body of colleges and unitiess
or a higher level of education.

(2) An associate of arts or science degree from a
college or university accredited by a nationally
recognized accrediting body of colleges and unitiess
and at least five years of experience of substantiv
fiduciary responsibilities working for a professan
fiduciary, public agency, or financial instituti@eting as
a conservator, guardian, trustee, personal repiasen
or agent under a power of attorney.

(3) Experience of not less than three years, prior
to July 1, 2008, with substantive fiduciary
responsibilities working for a public agency or a
financial institution acting as a conservator, gligam,
trustee, personal representative, or agent underable
power of attorney.

C. Trap for Unwary Attorneys and Clients

One criticism of Senate Bill 1550 is that some
who agree to serve as trustees or as agents updevex
of attorney may fit the statutory definition of a
“professional fiduciary,” yet be ignorant of thetttory
scheme, or not qualified under its strict licensing
requirements. The statute’s over breadth, discusse
below, means that practitioners now should inqirnte
the background of each person a client designates a
trustee or agent under a power of attorney. Ri@wgrs
must evaluate the potential risk of nominating as a
fiduciary one who inadvertently falls within theistures
of Senate Bill 1550 and should advise clients
accordingly.

D. Clients’ Choices Unnecessarily Limited

Another criticism of Senate Bill 1550 is that it
defines “professional fiduciary” to include not grdourt
appointed fiduciaries, but those fiduciaries thatgly
chosen by the very person whose affairs the fidycia
may manage. The first group of fiduciaries—prityari
conservators and guardians—often are selected &y th
court, which is aided by a credentialing and licegs
requirement. By contrast, the second group--tasstad
agents under powers of attorney—usually are seldnye
the trustor or the principal. For these people-aients—
the credentialing and licensing requirements ofaBen
Bill 1550 impose the Legislature’s definition of Gst
qualified” on what should be a free choice.

Yet the law presumes, and it is usually true,
that settlors and principals are competent to natein
fiduciaries of their own choosing. Often, this w®is
informed by considerations broader than specific
education and testing in a narrow field. Typically
settlors and principals select their fiduciariesriramong
their family, friends and professional acquaintance
Relying on personal knowledge and experience, the
settlor or principal may consider religion, workhiet
child rearing and charitable philosophies when mgki
their choice. Nominees may be active or inactive
educators, physicians, lawyers and accountants,
investment advisors and the like, all skilled pssfenals
but not necessarily possessed of the skills esddatthe
job at hand. No matter, advisors can be hired.e Th
fiduciary’'s most important characteristics are good
judgment and common sense. The testator or pahisp
in the best position to make those choices, andhieer
choice should be honored, absent a showing of undue
influence or incapacity.

Limiting the client's choice of fiduciary is
particularly problematic for those whose estatengla
employ multiple trustees or other agents, eachctale
on the basis of his or her unique knowledge, phjby
and skill. ~ As institutional trustees increase ithei
minimum account size and restrict the type of astety
are willing to administer, it makes no sense taitlithe
pool of otherwise qualified fiduciaries from whi¢he
competent client may choose. This is particulare
given that there has been no demonstrated neesliébr
limitations.

E. Sanctions For Non-Compliant
Fiduciaries

The Professional Fiduciaries Act creates several
grounds upon which a professional fiduciary's lieen
can be suspended or revoked and this author agpafv
those measures meant to ensure that unscrupulous,
unskilled or unqualified individuals will not servas
professional fiduciaries. The problem is, to pezeal
professional fiduciaries, they must be identifiedda
Senate Bill 1550 defines as “professional” many
fiduciaries who are serving at the request of atéd
friend and have no idea that they are deemed
“professional” under the new statutory scheme. ther
settlors and principals who nominated these unsitisye
“professional” fiduciaries, the consequences maneo
as an unpleasant surprise.
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Consider the agent serving under a friend’s
power of attorney who, unbeknownst to him, is later
nominated as an agent under three other durablensow
of attorney. It is not clear whether these Ilater
nominations would immediately invalidate the agent’
present power. If it did not, would that resultioge if a
court later became involved? Is the result difieiethe
agent is not just a nominee, but is acting for mbian
three principals? And does the answer to thattmres
depend on whether the agent for some reason finds
himself in court? Could the unwitting “professitina
fiduciary be subject to sanctions or other civicaminal
penalties or fines for acting as an unlicensed &gen
Would the agent’s actions be invalid because thentag
was not licensed? No one yet knows.

The professional fiduciary who acts without the
required accreditation, degree or experience, aitgl to
become licensed, faces a myriad of consequences. F
example, the fiduciary who does not comport wite th
Act's licensing requirement may be sued by the
Department of Consumer Affairs’ professional
fiduciaries bureau. Sanctions include, among other
things, possible criminal prosecution, suspensioda
revocation of the fiduciary’s license.

1"l OVERSIGHT OF THE
CONSERVATORSHIP SYSTEM

Senate Bill 1550 encompasses only the
definition and licensing of professional fiduciarie The
other components of the Omnibus Guardianship and
Conservatorship Act are three other bills, Asseniilly
1363, Senate Bill 1116 and Senate Bill 1716. Theite
are best understood by considering the particukasaof

law affected.

A. Educational Requirements for Court
Officials

New Probate Code Sections created: 1456-1458

Effective Dates:
January 1, 2007 for Section 1457
January 1, 2008 for Sections 1456 and 1458

New Probate Code section 1456 requires the
Judicial Council to promulgate a rule of court laydary
1, 2008, that will establish qualifications and toning
education requirements, including course conteot, f
court staff attorneys, court investigators, probate
examiners, attorneys appointed under Sections aAd0
1471, and probate judges who hear conservatorship

matters. The Judicial Council’'s deadline is Japubr
2008 and it will work in conjunction with “interesd
parties,” including the California Judges Assodatithe
California Association of Superior Court Investigea,

the California Public Defenders Association, theuy
Counsels' Association of California, the State Bér
California, the National Guardianship Associatidhe
Association of Professional Geriatric Care Managers
others. The education mandate of Section 1456 lmeay
unnecessary, however, because attorneys already hav
mandatory continuing education requirements, judges
have Judicial Council educational mandates andtcour
investigators--probably the best trained of alk-ar
usually drawn from the ranks of social workers
experienced in dealing with problems of the elderly

B. Education of Lay Persons

For nonprofessional conservators and guardians,
the Judicial Council must develop a user-friendigeo
or internet-based educational program of no moas th
three hours in length, to be viewed either befarafter
appointment. The section now provides at thestiale
level what most major counties already provideidee
course on how to be a conservator. Few counties af
three-hour training, however, and the longer tragnvill
be helpful to provide more background
nonprofessional guardians and conservators.

for

C. Evaluation of the System

New Probate Code section 1458 mandates the
Judicial Council to (1) measure court effectivenass
conservatorship cases by studying conservatorship
practice in three selected counties through conmili
statistics and analyzing compliance with statuttnye
frames, and (2) provide recommendations for statewi
performance measures, for best practices to protect
rights of conservatees, and for court staffing seddhe
Judicial Council is to report its findings to the
Legislature by January 1, 2008, and presumablyether
will be further legislative changes as a resulttioé
Judicial Council’'s findings. As previously mentemh
shortly after publication of the Los Angeles Times
articles, the Chief Justice created a Probate and
Conservatorship Task Force (“PCTF”). In Springd20
the PCTF will report to the Judicial Council anceth
report will likely influence the Judicial Council’'s
recommendations to the Legislature.

The above underscores a considerable flaw in
the Omnibus Act. Through it, the Legislature eadct
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sweeping changes in conservatorship law, without
waiting for the study the Act mandated. The awthmir
this article believe a more reasonable approachldvou
have been for the Legislature to focus on a fewcifipe
problems with conservatorship practice, while
concurrently looking for ways to increase funding the
courts.

V. PROTECTION OF THE
CONSERVATEE'S PERSONAL
RESIDENCE

Probate Code Sections Affected: 2253, 2352,
2352.5 (new), 2540, 2543, 2590, 2591, 2591.5
(new)

Effective dates: July 1, 2007, Probate Code
Section 2253
January 1, 2007, all other sections

Presently, Probate Code section 2352 requires
on the one hand, that a conservatee’s residenddebe
least restrictive appropriate setting that is bathilable
and necessary to meet the needs of the conserzaige,
on the other, that it be in the best interests rof t
conservatee. This was the standard prior to the
recodification of the conservatorship law in 1996d a
because the standard was unchanged by recodificatio
practitioners and the courts thought the standaad w
clear. It was troubling, therefore, that the Losgales
Times articles and the testimony given before the
Legislature and the Judicial Council task force liggp
that many conservatees had been moved out of their
homes, or had their homes sold, under circumstahegs
did not seem to meet the requirements of the Code.

Senator Jack Scott, working with substantial
input from the Judicial Council’'s Probate and Ménta
Health Advisory Committee and, during the amendment
phase of the legislation, with the Trusts and [Estat
Executive Committee, prepared legislation that
establishes a presumption that the personal resideina
proposed conservatee is the least restrictive easil for
him or her, provides notice requirements prior to
removing a conservatee from his or her personal
residence, and establishes more stringent requinisme
for the sale of a conservatee’s residence. Aaithlly,
the legislation imposes new guidelines for moving a
temporary conservatee from his or her residence and
provides for a change of venue when a conservatee i
moved to a county where a family member resides.

A. In General

Probate Code section 2352 has been cleaned up
to separate guardianship from conservatorship
provisions. Previously, notice of a change ofdeste
could be made after the fact and only to the cobdéw
Section 2352 will require notice 15 days prior tet
move and to all persons entitled to notice of fheg of
a petition to establish a conservatorship or gaaship.
This change responds to complaints about moving
conservatees without providing notice of the chaafje
address to their family members. Notice before the
move, new subdivision (e), was introduced at tlypiest
of the Trusts and Estates Section Executive Cotaeit

B. Presumption that Personal Residence is
Least Restrictive

New Probate Code section 2352.5(a) states:

. it shall be presumed that the personal
residence of the conservatee at the time of
commencement of the proceeding is the least rag&ic
appropriate residence for the conservatee. In aayifg
to determine if removal of the conservatee from dis
her personal residence is appropriate, that presomp
may be overcome by a preponderance of the evidence.

This language underwent considerable revision.
At one point, legislative staffers were pressingdalear
and convincing evidence standard, and the wordiing o
the statute made it appear that a hearing would be
necessary prior to permitting any move of a corstes/
from his or her personal residence. The statute now
permits a move from the personal residence witteoout
hearing, unless someone objects. If there is gactbn
to the move, the objection will be heard and the
conservator must show by a preponderance of evidenc
that the personal residence is not the least ctsti
appropriate residence. Coupled with the new notice
provisions of Section 2352, Section 2352.5(a) likkly
lead to more hearings in connection with moving a
conservatee, but the section clearly provides erdgthin
protection for conservatees.

The rest of Section 2352.5 establishes how a
conservator should evaluate the level of care iegjsit
the beginning of the conservatorship. The congerva
must consider what would be necessary to keep the
conservatee in the personal residence, what might b
done to return a conservatee to the personal resedié
he or she is not living there, or what problems hhig
prevent the return of the conservatee to his or her
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personal residence. The conservator must file a
declaration regarding placement within 60 days of
appointment. Additionally, “the conservator shall
evaluate the conservatee's placement and levealrefit
there is a material change in circumstances affgdtie
conservatee's needs for placement and care.” io8ect
2352.5(e) exempts from the other provisions of the
section developmentally disabled conservatees who a
conserved by the Department of Developmental Sesvic
or Regional Centers.

C. Sale of a Conservatee's Present or
Former Residence

1. The Sale Process

Probate Code section 2540 will require the
conservator to inform the court why there are no
alternatives, such as in-home care services, tgaleeof
a conservatee’s home. The amended statute does not
however, establish a mandatory court investigadiotine
time a Section 2540 petition is filed. Further 8tatute
exempts sales from the Section 2540 protectiorenveh
conservator has been granted powers under Sections
2590 and 2591.

Section 2543, which describes the manner of
sale of conservatorship property, has been expanded
Previously, the statute referred to “the provisiofighis
code concerning sales by personal representatiléoWw
the statute specifically identifies those provisiohy
referring to “the provisions of this code concemsales
by a personal representative as described in Astiél
(commencing with Section 10300), 7 (commencing with
Section 10350), 8 (commencing with Section 10360),
and 9 (commencing with Section 10380) of Chapter 18
of Part 5 of Division 7.” The drafters believeldat
conservatorship practitioners had a bad track ceéor
following the correct sale procedures, independétihe
abuses reported in the Los Angeles Times seridse T
new specificity is meant to reduce bargain saled an
other questionable sales transactions, by includihe
requirements for reappraisal for sale and sale at a
minimum price as an integral part of the consemghtip
statute. The above amendments to Section 254300 n
change the substance of the law, but rather reptaie
(sufficient) law in an effort to force conservatois
follow that law.

By contrast, new Section 2543(c) ventures into
new territory, reflecting the Legislative Analysts’
opinions that the real estate market was so velasl
one-year reappraisal statute was no longer reakonab

New Section 2543(c) will require reappraisal fdesaf a
conservatee’s personal residence if the existingagal
predates the confirmation hearing by more than six
months. The court may waive the requirement i$ in

the best interests of the conservatee to rely ugon
earlier appraisal, so long as that appraisal waslwtted
not more than 12 months prior to the confirmation
hearing.

2. Conservator's Powers Regarding Sales

Probate Code sections 2590 and 2591, which
deal with independent exercise of powers by guaslia
and conservators of the estate, were amended vergre
end runs around the new and existing restrictions i
Probate Code sections 2540 and 2541 regarding shles
personal residences of conservatees. The existing
independent powers statutes permit sales of prgpert
without distinguishing between sales of the persona
residence and other sales. The change to Probate Co
section 2590 was modest and subtle: the limitingape
“and if consistent with Section 2591,” now modifite
clause in Probate Code section 2590 that defines th
power of a conservator to act independently, ligkinto
the express limitation regarding sale of the coretee’s
personal residence now found in Probate Code sectio
2591(d)(2).

Changes to Probate Code section 2591 and the
addition of new Probate Code section 2591.5 mhke t
restrictions on sale of a personal residence miedrer.
Probate Code section 2591, subdivision (d), disistges
between sale of generic real property and sale of a
conservatee’s personal residence, and subdivisii)(
requires the conservator to follow the protective
proceedings of new Section 2591.5 to conduct such
sale only after complying with the conditions otcBens
23525 and 2541. These latter provisions respagtiv
require the conservator, prior to selling the peato
residence, to determine that it is not suitable tfoe
conservatee to stay in the personal residence and t
determine that the sale is for the advantage, igaef
best interest of the ward or conservatee, theeestathe
ward or conservatee and those legally entitledippert,
maintenance, or education from the ward or conseeva

Probate Code section 25915 requires
conservators to “demonstrate to the court thatt¢hms
of sale, including the price for which the propdgyo be
sold and the commissions to be paid from the estage
in all respects in the best interests of the caadee.”
The disclosures required by this requirement would
presumably avoid some of the worst aspects of the
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bargain sales carried out to benefit conservatodstlaeir
friends. The reappraisal and sale at minimum qffere
provisions of Section 10309 must be applied, ame\wa
six-month reappraisal requirement prior to datethef
sale contract applies. The new statute does hayeod
cause exception for applying all the requirements o
Probate Code section 2591.5, except the reappraisal
Further, the conservator is obliged to serve a adphe
final escrow statement within fifteen days of clasie
escrow on all persons entitled to notice of thédtipetfor
appointment for a conservator as well as on albqes
who have requested special notice.

Some jurists have noted informally that the
failure to extend the good cause exception to the
reappraisal requirement may cause substantial dasse
conservatorship estates where it is necessaryrtp cat
disaster sales in order to recoup something foettate
where the alternative is to lose the entire prgpant
foreclosure. This caveat aside, the new provisioifis—
applied by the courts—should provide substantial
protections to conservatees and allow family memser
stay informed about sales of conservatees’ resetenc
There remains one substantial loophole: the statuto
changes did not modify the notice provisions ofteec
2592. Notice of petitions under Sections 2590 2581
is not required to be given to all persons who nhest
noticed at the inception of a conservatorship, and
although the requirement to send a final escrow
statement to all such persons is helpful, it doese
after the fact of the sale.

D. Moving a Conservatee from the Personal
Residence Under a Temporary
Conservatorship

To protect a vulnerable or neglected senior, it
may be critical to have a conservator appointedkiyi
so that the senior may be moved to a safe envirohme
If the move involves taking a person from his or he
personal residence, under the new law, there weillab
tension between the need to provide the conservédthe
immediate relief from abuse or neglect and thecgoli
that favors keeping a conservatee at home. THeeut
predict this tension will be felt most acutely émntporary
conservatorships.

Probate Code section 2253 is modified by
amending subsection (b) to require a court invatitig
prior to moving a conservatee the default.  Unither
amended statute, the court investigator must ir@erv
the conservatee, make the determinations listethén

Code, and report to the court two days before derihg
requesting permission to move the conservatee ssinle
the court for good cause orders otherwise. Theutstat
previously called for the court investigation ofiif/the
court so directs.” Now, a petitioner who wouldbrate

a temporary conservatee must persuade the cotirartha
investigation is not necessary. In urgent situetjdhe
court may find such good cause, but the authordigire
that in most cases, the court will require an itigesion
before allowing the move. Finally, it is not clesinether
the court investigation that may be conducted pgodhe
appointment of a temporary conservator will suffees
the “good cause” necessary to excuse a Section(@R53
investigation.

E. Change of Residence and Change of
Venue

Probate Code Sections Affected: 2215
Effective Date: January 1, 2007

Presently, Sections 2210 through 2216 describe
the process for transferring a conservatorship or
guardianship proceeding to another county withia th
state. The existing statute requires the couittbthat a
change of venue is in the best interests of the@watee
before venue may be changed. Assembly Bill 12&&a
new Section 2215(b)(2), establishing the standard f
determining the best interests of the conservatddis
section would require that, upon a request to fearthe
proceedings from the county in which the proceesling
were initially brought to a county where the constee
now resides and where a second degree relative also
resides, such transfer be granted if it is in thestb
interests of the conservatee. The statute fughmrides
that, where a previous order approving a change of
residence has been entered, the requested chaalbbesh
presumed to be in the best interests of the coatesv
absent a showing of clear and convincing evideheg¢ t
the transfer will harm the conservatee.  Thereewer
many complaints brought to the attention of the
Legislature by family members of conservatees who
struggled to have cases moved to their countiesnwhe
they arranged for the move of a conservatee tar thei
proximity. The new statute now creates a presumptio
that it is in the best interests of the conservatebave
venue changed if the conservatee has been moube to
county in which a person listed in Probate Coddicec
1821 lives.

It is not clear what would constitute harm to a
conservatee under the new standard. Would theHatt
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the conservator lives in a different county and h@as to
spend additional travel time visiting the conseseator
adjust to different court proceedings (perhaps direh
different counsel!), thus incurring additional feasd
expenses for the conservatorship, constitute the
necessary showing of harm? Unfortunately, these al
seems to be no limit on when or where such a picge
could be brought. The conservatee could have been
living in the new county for a lengthy period ahg and

the relative or other petitioner could decide tlia
relative disagreed with the rulings being made he t
conservatorship and could bring such a petitioneréM
evidence that, on balance, it is in the best istsref the
conservatee to maintain the proceeding in the gount
where it was originated would presumably not meet t
standard for a showing of harm to the conservatee.

results in
transfers of

Whether this new provision
significant increases in requests for
proceedings remains to be seen.

V. ENHANCING THE SCOPE OF
INVESTIGATIONS AND THE DUTIES OF
COURT INVESTIGATORS

Probate Code Sections Affected: 1826, 1850,
1850.5 (new), 1851, 2250.6 (new), 2253
Effective Dates: July 1, 2007

Most experienced conservatorship practitioners
in counties with vigorous and adequately staffedrco
investigation units find that the role performed tne
court investigator in the conservatorship process i
adequate. In these counties, the court investigato
provide suitable protections, bring to the couattention
the conservatee’'s objections, and assure that
conservatees are adequately represented. The aescdo
recounted in the Los Angeles Times series highdight
the catastrophes that might occur when there are no
periodic court investigations and conservatees are
ignored for years. The existing law is quite claad, to
many minds, completely satisfactory to provide eigit
for conservatorships. The new legislation, and in
particular Assemembly Bill 1363, looks at the court
investigation as a panacea that can correct arattdai
problems, but only if the role of the court invgstior is
expanded. In fact, if the court investigators tigloout
the state were able to perform the duties alreadigned
to them by the law, the oversight failures so Mivid
described in the Los Angeles Times series likelyiddo
not have taken place.

A. Prior to Appointment of a Conservator

Probate Code section 1826, as amended, sets
out the scope of duties for the court investigator.
Because the section is so long, only excerpts are
presented below:

(a) . . .. The court investigator also shall do all
of the following:

(1) Interview the petitioner and the proposed
conservator, if different from the petitioner.

(2) Interview the proposed conservatee's spouse
or registered domestic partner and relatives withie
first degree.

(3) To the greatest extent possible, interview the
proposed conservatee's relatives within the second
degree, as set forth in subdivision (b) of Sectl&21,
neighbors, and, if known, close friends, before the
hearing.

() Mail, at least five days before the hearing, a
copy of the report referred to in subdivision (&)all of
the following: . . .

(3) The proposed conservatee.

(4) The spouse, registered domestic partner, and
relatives within the first degree of the proposed
conservatee who are required to be named in tligopet
for appointment of the conservator, unless the tcour
determines that the mailing will result in harm ttee
conservatee.

(q) Any investigation by the court investigator
related to a temporary conservatorship also may [ert
of the investigation for the general petition for
conservatorship, but the court investigator shalkena
second visit to the proposed conservatee and {atre
required by this section shall include the effettttee
temporary conservatorship on the proposed conssrvat

The changes in this section provide for more
thorough questioning of the individuals involved @n
proposed conservatee’s life, including his or her
relatives, neighbors, and close friends. Althoubk
prior statute did not require such wide ranging
interviews, many court investigation units routinel
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carried out interviews with as many family membans!
persons close to the conservatee as the courttigats
could locate. The statutory change further burdies
court investigators, but should provide helpfuledtat the
court about the need for a conservatorship and the
existence of alternatives. Mailing the report toet
conservatee, spouse, domestic partner and firsteeeg
relatives has the positive effect of informing pers
close to the conservatee of the court investigator’
findings, so the family members can, if they choose
object in a timely fashion. The negative effectsoich
wider disclosure is to reveal the frailties of thdividual

to his or her family and perhaps violate his or her
privacy. New Section 1826(q) requires that theeeab
second investigation prior to the permanent heagugn
though there was an investigation under new Section
2250.6, discussed below.

B. Atthe Review of the Conservatorship

Many courts consider conservatorships as
always “open,” subject to review upon receipt of a
complaint or inquiry, and if necessary the court
investigator will initiate an informal investigatio
without any statutory authority. Sections 1850 4881
codify this common practice. Assembly Bill 1363sha
two alternate versions of these sections, becaus=w
the bills were moving through the Legislature, Sena
Bill 1716 also amended these sections.

1. Delay in Effective Dates

All amendments enhancing the duties of the
court investigators are effective July 1, 2007hisTdelay
will give the court investigation units the opparity to
hire and train new investigators and new staff. eifTh
functional workloads are nearly doubled by the
amendments in these sections.

2. Six Month Investigation Reviews

The most controversial provision in amended
Section 1850 is its requirement for an investigatsix
months after the initial appointment of the conaéwy,
in accordance with the provisions of subdivisioh ¢&
Probate Code section 1851. Specifically, the court
investigator must:

.report to the court regarding the
appropriateness of the conservatorship and whetteer
conservator is acting in the best interests of the
conservatee regarding the conservatee's placement,
quality of care, including physical and mental treent,

and finances. The court may, in response to the
investigator's report, take appropriate action udiig,
but not limited to:

(A) Ordering a review of the conservatorship
pursuant to subdivision (b).

(B) Ordering the conservator to submit an
accounting pursuant to subdivision (a) of Secti6a®

3. Annual Court Investigation Reviews

New subsection 1850(a)(2) sets the default
review date “one year after the appointment of the
conservator and annually thereafter,” but the tdur
given the discretion, after the first one-year egwito set
the next review at two years “if the court deteres that
the conservator is acting in the best interestrésts of
the conservatee.”

Even if the court sets the following review at
two years, new Section 1850(a)(2) provides:

The court shall require the investigator to
conduct an investigation pursuant to subdivision dfa
Section 1851 one year before the next review dedafi
status report in the conservatee's court file iggr
whether the conservatorship still appears to beaméed
and whether the conservator is acting in the lmtgtésts
of the conservatee. If the investigator determines
pursuant to this investigation that the consensdtipr
still appears to be warranted and that the contaris
acting in the best interests of the conservateardag
the conservatee's placement, quality of care, diotu
physical and mental treatment, and finances, noirigea
or court action in response to the investigatafsort is
required.

4. Court Reviews at Any Time

Probate Code section 1850 permits the court, on
its own motion or upon request by any interestedqe
to

(b) . . . take appropriate action including, but
not limited to, ordering a review of the conservstip,
including at a noticed hearing, and ordering the
conservator to present an accounting of the asddte
estate pursuant to Section 2620.

(c) Notice of a hearing pursuant to subdivision
(b) shall be provided to all persons listed in guistbn
(b) of Section 1822.
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In cases that begin with a temporary
conservatorship, there will be a court investigatfh) at
the time of the temporary conservatorship, (2hattime
there is a change of residence of the temporary
conservatee (good cause exception), (3) prior ® th
appointment of a permanent conservator, (4) sixthwon
after the appointment of a permanent conservafr, (
one year after the appointment of a permanent
conservator, (6) one year thereafter, for the difethe
conservatorship, either as a full review or an
investigation and status report followed by a feNiew
a year later, and (7) whenever the court believds i
appropriate to order an investigation. No fundhegs
been earmarked for these additional court investigs,
which will undoubtedly strain the resources of tuairt
investigators’ offices. The authors anticipate the
repeated investigations will also increase the tmshe
conservatees.

C. Reviews of Limited Conservatorships

New Section 1850.5 was added to differentiate
limited conservatorships from general ones. While
retaining the explicit power of the court to catirfa
review at any time, the new section preserves tia p
statutory scheme which required reviews of limited
conservatorships at the end of one year and bignnia
thereafter.

D. Duties of Court Investigator at Time of
Review

Modifications to Probate Code section 1851
enhance somewhat the description of what a court
investigator is to do at the time of a review oeder
pursuant to Section 1850. The investigator shalit vo
the conservatee without prior notice to the coreteny
except as ordered by the court for necessity régent
harm to the conservatee. In determining whether th
conservator is acting in the best interests of the
conservatee, the evaluation is to include “an eration
of the conservatee's placement, the quality of ,care
including physical and mental treatment, and the
conservatee's finances.”

As in the pre-appointment review, the court
investigator, “[t]o the greatest extent possible, . shall
interview individuals set forth in subdivision (@f
Section 1826, in order to determine if the consenves
acting in the best interests of the conservateeThe
court investigator shall mail his or her report ttee
conservatee's spouse or registered domestic pattreer

conservatee's relatives in the first degree, atiteife are
no such relatives, to the next closest relativdessthe
court determines that the mailing will result inrimato
the conservatee.

Most court investigators already review
placement, treatment of the conservatee, qualityaoé,
and the conservatee’s finances as a matter ofneuty
codifying these specific requirements, the Legiskathas
made clear that these subjects of the investigadien
mandatory. The enhanced requirements will lengthen
process of the court investigation, at least irséheenues
where the court investigator does not yet inquir i
these subjects, but the now mandatory inquiry éshibst
practice.

E. Court Investigator Duties in Temporary
Conservatorships

The first of the Los Angeles Times articles
described many temporary conservatees who had
received no notice of the temporary conservatorahigh
who had had no opportunity to object. The Legiskat
responded by importing into the temporary
conservatorship statutes the general conservaporshi
requirements of Section 1826. Now, Section 2250.6
requires a court investigation either before tharimg on
a petition for appointment of a temporary consemwat
or, where it is not feasible to carry out the irtigegtion
prior to the hearing, as in the case of an ex parte
application for appointment of temporary consergato
within two court days of the hearing. No matter
whether the investigation is conducted prior toaier
the hearing, the investigator must interview thofoing
people: the conservatee; the petitioner and ifedifit
from the petitioner, the proposed conservator; the
conservatee's spouse or domestic partner; the
conservatee’s relatives within two degrees; and the
conservatee’s neighbors and close friends. The
advisement of the (proposed) temporary conservatee
described in Section 2250.6(a)(2) and (b)(2) isetak
nearly verbatim from Section 1826(b), including
explanations of the citation, which may not yet dav
been served upon a proposed temporary consenzuee,
the right to a jury trial, which does not existthre case
of a temporary conservatorship. After the invgzsibn,
the court investigator must report to the courtarding
the proposed conservatee’s ability and willingnéss
attend the hearing, whether the proposed conservate
desires to contest the establishment of a conseslap,
and whether the proposed conservatee objects to the
nominated conservator or prefers someone different.
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If the investigation takes place after the
appointment of a temporary conservator, the court
investigator must inform the court within three dou
days of the interview whether the temporary corestes
objects to the appointment of the temporary coraerv
or requests an attorney. And if the court ingzgbr
believes that the temporary conservatorship is
inappropriate, the court investigator shall “imnadly,”
which is defined as no more than two court days
following the investigation, inform the court in iing.

It remains to be seen what will be the effect of
the above changes. In some counties, a petition fo
conservatorship may not be heard for 10 to 12 weeks
after the petition is filed and often, the delaygise to an
overburdened court investigator’s inability to cantthe
necessary pre-hearing investigation any soorethdse
counties, some practitioners file petitions for pamary
conservatorship almost as a matter of routinehtten
the time it would otherwise take to get help foe th
proposed conservatee. The above changes shouidered
the number of such unnecessary petitions for teamgor
conservatorship. Of concern, however, is the bdigi
that the above changes will also delay the grantihg
temporary conservatorships in cases where an exepedi
process is necessary to save the proposed coresrvat
from harm or to obtain for the proposed conservatee
proper medical care. The conservatorship proceds w
become more open to the scrutiny of the proposed
conservatee’s family and friends and the court midlke
better decisions, when a decision is rendered. The
authors just hope that these changes eliminate only
unnecessary temporary conservatorships.

V1. INCREASED SENSITIVITY TO
CONSERVATEE RIGHTS AND WISHES

Probate Code Sections Affected: 1830, 2113
(new), 2623, 2640, 2640.1, 2641

Effective Dates: January 1, 2007, except that
notice under Probate Code Section 1830 may
not be effective before January 1, 2008

A. Notice of Conservatee’s Rights
New Section 1830(c) provides:

An information notice of the rights of
conservatees shall be attached to the order. The
conservator shall mail the order and the attached
information notice to the conservatee and the

conservatee's relatives, as set forth in subdivigix) of
Section 1821. By January 1, 2008, the Judicial Cibun
shall develop the notice required by this subdarisi

Again, the delay between the legislation’s
effective date, January 1, 2007, and the date utiial
Council form may be expected, one year later, & th
cause of some confusion. Perhaps the notice eqaint
may be ignored until the Judicial Council issuef®ran
of notice, but if not, after January 1, 2007, pitamters
must notify conservatees of their rights, presumabl
drawn from Section 1823.

B. Explicit Protection for the Wishes of the
Conservatee

New Section 2113 provides:

A conservator shall accommodate the desires of
the conservatee, except to the extent that doingoadd
violate the conservator's fiduciary duties to the
conservatee or impose an unreasonable expenseeon th
conservatorship estate.

New Section 2113 makes an explicit
requirement of what was only implicit in the oldvathe
conservator must consult with and respect the elesif
the conservatee. Always, if the wishes of the
conservatee were known or could be determined, the
conservator had to respect them, provided the
conservatee’s wishes were in his or her own béstdast.

Yet in the testimony before the Legislature andha
articles leading to the legislation, many consergatand
interested members of the public complained of essh
that had been ignored, wishes such as the desire to
remain in the home, to visit with friends and riefes

and to control some spending money. The testinaoly
articles did not explore whether the ignored wiskese

in the conservataee’s best interest and now, when a
conservatee expresses a wish with which the coaterv
disagrees, the conservator will face a dilemma.e Th
authors predict that Section 2113 will lead to meréase

in petitions for instructions in these cases.

C. New Restrictions on Charging Estates
for Opposing Actions by or on Behalf of
Conservatees, or Defending
Conservator's Actions

New Section 2113 should be read in the
conjunction with amended Section 2623(b), which
provides that a conservator cannot be compensated f
fees and costs “incurred in unsuccessfully opposing
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petition, or other request or action, made by obehalf

of a ward or conservatee unless the court detesmra

the opposition was made in good faith, based orbés
interests of the ward or conservatee.” Counsel
representing a conservator is likely to advise thiagre
there is controversy, the conservator is best pteteby
seeking court instruction. After all, it would bard to
argue that the conservator's action in seeking the
instruction was not in good faith and, if instruttey the
court, the conservator would then have protectaritie
fees and costs incurred in the particular actiobhis
same language is now incorporated in Probate Code
sections 2623, 2640 and 2641 regarding the award of
fees and compensation to the conservator.

Several of the Los Angeles Times accounts
involved struggles between conservatees and fidesia
that ended up with the conservatee paying the ragyor
fees for both sides. Superficially unfair, thisuk is an
inescapable element of the law of fiduciary relagiaips.

In conservatorships, the law must allow for paymsent
from the estate to conservators and their counsel.
Otherwise, few would be willing to serve as conators

and almost none as their counsel. Recognizing tinés
law charges the court with determining whether a
fiduciary accused of wrongdoing is defending the
exercise of a duty owed to the ward or conservatee
whether the fiduciary is defending a self-interdste
action, unrelated to the fiduciary’'s duties. Fdet
defense of duty, the Probate Code presently allows
reasonable fees for counsel and just and reasofedsde
for the guardian or conservator.

The Lefkowitz case, which arose from the
Riverside County scandals of the early 1990s, bets
the standard for when it is proper for the courtiteard
fees to a fiduciary or the fiduciary’s attorneyan action
brought against the fiduciary by the conservatee or
someone acting on the conservatee’s behalf. Thet cou
put it simply: if the conservator believed the ogition
to the conservatee’s petition was in the best @stsr of
the conservatee, and if the conservator's beliek wa
objectively reasonable, it would be proper to congage
the fiduciary and counsel for their fees. The pnts
statutory scheme and existing case law permit thets
to determine what is reasonable, or just and redden
where a conservator seeks compensation for defgndin
against a petition brought by the conservatee. The
Legislature did not agree and has essentially madif
Lefkowitzby applying an objective standard.

VII. TEMPORARY CONSERVATORSHIPS
Probate Code Sections Affected: 2250,
2250.2(new), 2250.4(new), 2250.6(new),
2250.8(new)

Effective Dates: July 1, 2007, for all but 2250.8,
effective January 1, 2007

A perceived failure of the current
conservatorship system was the imposition of temyor
conservatorships with virtually no notice to consgees
or to their family members and the continuatiorthafse
conservatorships with little or no opportunity ftre
conservatee subsequently to be heard, in partietien
the conservatorship was created ex parte.

A. New Notice Requirements

Amended Section 2250 attempts to correct this
by imposing strict notice requirements on temporary
conservatorships. The amended statute requiresipar
service upon the conservatee of both the noticetla@d
petition, and further requires that the notice ahd
petition be mailed to all persons to whom noticestrhe
given of a general conservatorship. The Legistatur
expressed particular concern about abuse of th& goo
cause exception for personal service on the coatsv
and required the Judicial Council, by January D& 0to
adopt a rule of court establishing uniform standdiat
determining what is good cause.

B. New Procedures for Terminating
Temporary Conservatorships

The present statute has no provision for
terminating a temporary conservatorship prior @ dhate
set in the order making the appointment, excepteund
the provisions of Section 2650. The Legislature
amended Section 2250 to institute a procedure to
terminate a temporary conservatorship by petitidvens
the conservatorship had been created ex parte. If a
noticed petition to terminate was filed more th&ndays
before the hearing on the general conservatorghip,
hearing would be held within 15 days of filing, aifithe
petition was filed within 15 days of the hearing e
general conservatorship, it would be heard at taihg
on the establishment of the general conservatarship
Further, if the court investigator reports to tloait that
the temporary conservatorship appears inappropriate
“the court can consider taking appropriate actionits
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own motion,” including perhaps terminating or othise
modifying the temporary conservatorship.

New Section 2250.2 provides for filing a
temporary conservatorship under the LPS statutas]
new Section 2250.8 expressly excludes Sections,2250
2250.4, and 2250.6 from applying to proceedingseund
Chapter 3 (commencing with Section 5350) of Paof 1
Division 5 of the Welfare and Institutions Code.

C. Attendance at the Hearing

New Section 2250.4 requires that conservatees
appear at the hearing on the temporary conserVvépors
with very limited exceptions for medical inabilitgr
where the conservatee is out of state. If the gsed
conservatee has been visited by the court inveetiga
and expresses unwillingness to attend the healiog,
has no opposition to the conservatorship or thpgsed
conservator, the conservatee need not appear.thelf
conservatee is unwilling or unable to attend tharing
but does not meet any of the above criteria, thetco
may only conduct the hearing if it finds that dueg to
conduct the hearing will result in substantial haarhe
conservatee.

VIIl.  NEW REQUIREMENTS FOR BOND

Probate Code Sections Affected: 2320, 2321
Effective Date: January 1, 2007, except for
2320(c)(4) effective January 1, 2008

A. Covering the Cost of a Surcharge Action

The Legislature expressed significant concern
that, where there was litigation against the corster,
the conservatee’s estate frequently bore the erpens
even when the conservator was bonded. New Section
2320(c)(4) addresses this concern by increasing the
amount of the conservator’s bond as follows:

On or after January 1, 2008, [bond must
include] a reasonable amount for the cost of regote
collect on the bond, including attorney's fees aosis.
The Judicial Council shall, on or before JanuargdQ8,
adopt a rule of court to implement this paragraph.

Originally, the legislation did not include that
last sentence. The Trusts and Estates Secti@ttel|
that there would be no way to calculate the new
component of the bond. The Legislature responded b
adding the last sentence and mandating the Judicial

Council to create an objective statewide standasl.of

the printing of this article, the authors do nobknwhat
form such a rule will take. Presumably, the caltioh
will be made using a formula based on the sizehef t
conservatorship estate, something that is ofted bar
determine at the beginning of a conservatorshipndB
is, of course, payable from the conservatee’s estd
the extra annual charge caused by this amendmédint wi
be borne by the conservatee, not the fiduciary.

B. Tightening the Requirements for Bond
Waivers

As presently drafted, new Section 2320(c)(4)
does not provide for waiver of the “cost of recgrer
component of the bond and Section 2321, also andende
bars the court from waiving bond at all “withougaod
cause determination by the court which shall inelad
determination by the court that the conservateé vat
suffer harm as a result of the waiver or reductibrhe
bond.”

IX. FIDUCIARY MANAGEMENT AND FEES

Probate Code Sections Affected: 2401,
2410(new), 2623, 2640, 2641

Effective Date: January 1, 2007, except that
uniform standards will be developed by January
1, 2008

A. New Management Standards

Probate Code sections 2401 and 2410 impose
new regulations on fiduciary investments. Secfidf1
now limits trust company investments in securities
which the trust company has any interest. Theemor
significant change to the law is the addition ofwne
Probate Code section 2410, which requires as fsllow

On or before January 1, 2008, the Judicial
Council, in consultation with the California Judges
Association, the California Association of Supe@ourt
Investigators, the California State AssociationPaiblic
Administrators, Public  Guardians, and Public
Conservators, the State Bar of California, the bl
Guardianship Association, and the Association of
Professional Geriatric Care Managers, shall adaptiea
of court that shall require uniform standards oficdact
for actions that conservators and guardians mag tak
under this chapter on behalf of conservatees amdsita
ensure that the estate of conservatees or wards are
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maintained and conserved as appropriate and t@ptrev
risk of loss or harm to the conservatees or warths
rule shall include at a minimum standards for
determining the fees that may be charged to coatess
or wards and standards for asset management.

Although it is clear that the investment
standards appropriate to trusts are not applicablal
circumstances to conservatorships, it seems eqclaly
that the Judicial Council will adopt rules whiclaigfy
the current standards regarding investments by
conservators. For some time now, there have been
concerns that current law does not allow the camser
to make investments which seem quite ordinary. thgn
other hand, it would not necessarily be appropriate
impose upon a conservator, charged with maintaittieg
assets and providing for the conservatee, the atdad
imposed on a trustee.

The Judicial Council’s expected new rule
should set standards regarding fees charged by
conservators. In the past, the determination e$ feas
largely been a matter of local court practice.islnot
clear whether the rule to be developed will set a
mechanism for determining the fee or whether itl wil
merely impose rules as to the information to bevioled
to assist the court in establishing the fee.

As required by the statute, the Trusts and
Estates Section will participate in developing the
required rule.

B. Restrictions on Conservator Fees

1. Restrictions for Unsuccessfully Opposing the
Conservatee

As mentioned above, a conservator’s fees may
now be limited where the conservator unsuccessfully
opposes the petition or other request for actiombgn
behalf of the conservatee without good faith andtlie
best interests of the conservatee.

2. Restrictions Where Petitioner is
Unsuccessful but a Conservator is Appointed

The provisions for recovery of fees by a
petitioner and the attorney for a petitioner who rou
succeed in having the petitioner appointed, eveera/ia
conservator is appointed, are revised to requinat the
court make a determination not only that such feese
reasonable but also that they were incurred forbet
interests of the conservatee. The specific concer

expressed by the Legislature was the potentialtootste
conservatee of an extended battle over who shoeld b
appointed conservator. Presumably, under the gdvis
code section, the actual cost of the petition for
conservatorship and the fees for such petition il
recoverable, but the fees and costs of litigatiearavho

is appointed will not be reimbursable.

3. Restrictions on Fees in the Case of Removal

Where a petition for removal is filed and
granted, Section 2653 will now provide that thetsaxf
the removal petition may be charged to the conserva
as follows:

(1) The court shall award the petitioner the costs
of the petition and other expenses and costsigétion,
including attorney's fees, incurred under this cheti
unless the court determines that the guardian or
conservator has acted in good faith, based on #st b
interests of the ward or conservatee.

(2) The guardian or conservator may not deduct
from, or charge to, the estate his or her costsigétion,
and is personally liable for those costs and exg&ns

These provisions bring conservatorship
litigation in line with the provision of the ProleaCode
regarding what trustees may or may not appropyiatel
charge to trust estates. It remains to be seethehthis
statute will substantially alter the payment ofsfees the
conservator would, in any event, have had to petithe
court for the fees during the period of the litigatand
the court would, presumably, have considered tloe fa
that the conservator was removed for cause in
determining whether fees were appropriate.

X. INVENTORIES AND ACCOUNTINGS

Probate Code Sections Affected: 2610, 2620,
2620.2

Effective Dates: January 1, 2007 for 2610 and
2620.2, except the notice required in 2610 will
not be prepared by Judicial Council before
January 1, 2008; July 1, 2007 for 2620

A. Disclosure of the Inventory to the
Conservatee and Family Members

Section 2610, as amended by Assembly Bill
1363, will require conservators to file their internes
within 90 days of appointment, and to serve the
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inventory not only on the conservatee, but alsothan
conservatee’'s spouse or domestic partner and vesati
within the first degree (and if no such relativesse on

the next closest relative). Only where such notiogld
harm the conservatee can it be waived. These
requirements are meant to protect the conservayee b
increasing the accuracy of the inventory and agrti
family members to whether the conservator is méirgha
assets as required. Unfortunately, the new reogngs
further invade the conservatee’s privacy by cirinta
information to a wider range of individuals.

The conservator must send with the inventory a
notice instructing recipients how to object to the
inventory. A form of the notice shall be developad
the Judicial Council by January 1, 2008. As itk
other forms the Judicial Council must develop sitnot
clear what will be the effect of the one-year delay
between the effective date of the statute (Jandary
2007) and the Judicial Council’'s deadline for pradg
a form of notice.

B. New Forms for Accountings and New
Documentary Requirements

The new legislation also requires the Judicial
Council to develop forms for standard and simple
accountings by January 1, 2008, and after that,tatie
accountings must be submitted on the Judicial Gbunc
form.

Even before the new forms are available,
conservators and guardians must comply with newesrul
regarding submission of the documents that sugpeit
accountings. If the conservator is a professional
fiduciary, account statements for all periods wbk
required for all accountings. New Sections 263@jc
and (5) also require all conservators to submit the
original closing escrow statements for sales ofl rea
property and bill statements (presumably invoidesn
care facilities.

Probate Code section 2620(e) now provides as
well that “[tihe guardian or conservator shall make
available for inspection and copying, upon reastmab
notice, to any person designated by the court tifyve
accuracy of the accounting, all books and records,
including receipts for any expenditures, of the
guardianship or conservatorship.” Such inspeci®n
separate and apart from any discovery which might b
sought by an objecting beneficiary and is availablthe
court even in a case where no one has filed arcidje

Although it seems clear that the Court has
always had the power to review an account in any
manner it saw fit, new Section 2620(d) makes each
accounting subject to “random or discretionary] fad
partial review by the court,” meaning the courtynteke
whatever steps it wants to require additional
documentation from a guardian or conservator.

As detailed above, the court investigators and
probate examiners will be trained to review accmgst
in greater detail and these additional tools will
presumably work to allow closer scrutiny of
conservatorship accountings. The new provisions of
Probate Code section 2620 are effective on JUDQ7.

C. Enhanced Sanctions for Late
Accountings

Finally, Probate Code section 2620.2 is
amended to provide stricter time lines and persltie
failure to provide an accounting as required under
Section 2620. Where the conservator fails to dileh
an accounting, the court may order it filed and feet
hearing within 30 days of the date of the courtdeo.
The conservator may, on a showing of cause, exteatd
deadline for 30 days. However, if the accountmthen
not filed, the court may remove the conservatospsad
the conservator and appoint a temporary consentator
compile the accounting with the expenses of the
temporary conservator surcharged to the consefsator
bond, or appoint an attorney pursuant to ProbatéeCo
section 1470 to represent the conservatee witttdises
of that appointment again charged to the consergato
bond.

The authors question whether the new deadlines
and penalties will make accountings a better way to
detect wrongdoing. The abuses that spurred the
Legislature into action were not caused by fiduegr
who are a little late in assembling their accougginThe
problem is the fiduciaries who cannot produce
accountings at all or who have embezzled assets.

The amendments to Section 2620.2, effective
January 1, 2007, cut the time provided to prodime t
accounting from 60 to 30 days after issuance atedb
the fiduciary and counsel for the fiduciary. Theudads
permitted to extend this time, “upon cause showy,an
additional 30 days, which for nonlicensed fiduaarcan
be extended by 30 additional days.

In the author’s opinion, the new overly rigid
scheme offers conservatees no more substantial
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protection and may penalize both professional and
family-member conservators.

Consider, for instance, the case where a
fiduciary is stricken with a health condition thaakes it
impossible to comply with the newly reduced time
deadlines. The court is required to impose a samcti
such as appointment of a temporary conservator, to
complete the accounting. The new statute takes away
from the court its ability to consider the mitigai
circumstances of the distressed fiduciary and auste
imposes on him or her all the fees awarded to the
replacement fiduciary and counsel.

XI. EX PARTE COMMUNICATIONS WITH
THE COURT

Probate Code Sections Affected: 1051
Effective Dates: January 1, 2008

One of the recurring themes of the Los Angeles
Times series was the difficulty conservatees areir th
family members have in being heard by the countthk
past, many courts routinely referred complaintsthe
court investigator, but some returned the
communications to the sender, with a notation tsat
parte communications would be ignored by the court.

Senator Bowen’s bill addresses that matter
directly by permitting ex parte communications
regarding conservators and conservatees. Newo8ecti
1051(b) permits the court to refer to the court
investigator or take other appropriate action ispomse
to an ex parte communication regarding either a
fiduciary, about the fiduciary’s performance of bisher
duties and responsibilities, or a person who igesiho a
conservatorship or guardianship. The court isiireq
to disclose the ex parte communication to all paréind
counsel, and may for good cause dispense with such
disclosure if necessary to protect a ward or cvagee
from harm.  The Judicial Council is directed &velop
a rule to implement this section prior to Janugrgdos.

XIl. NEW MANDATES AND EDUCATIONAL
REQUIREMENTS FOR THE PUBLIC

GUARDIAN

Probate Code Sections affected: 2920, 2923
(new)

Effective Dates: January 1, 2007 (Section
2920); January 1, 2008 (Section 2923)

The fourth Los Angeles Times article was a
scathing assault on the Los Angeles County Offite o
Public Guardian. The Legislative response was teram
Section 2920, the mechanism by which the public
guardian could petition for conservatorship wheohsa
petition appeared necessary to protect an indiVichra
when the court ordered such a petition. Now, unde
Section 2920 as revised, the public guardian must
petition for conservatorship “if there is an imnmihe
threat to the person's health or safety or theopéss
estate.” Further, should the public guardian iilet dn
its own, the court is now mandated to order thelipub
guardian to file for appointment where there isame
else qualified and willing to act, if an appointrheof
guardian or conservator appears to be in the btseists
of that person. In these circumstances, the publi
guardian must begin its investigation within twsiness
days of receiving a referral under new subdivisiprf
Probate Code section 2920.

New Probate Code section 2923 requires the
public guardian, and presumably the deputies wgrkin
the office of the public guardian, to comply with
continuing education requirements established k& th
California State Association of Public Administnato
Public Guardians, and Public Conservators.

Xl MISCELLANEOUS ISSUES

Probate Code Sections Affected: 1610, 1822,
1829, 2701

Effective Dates: January 1, 2007

A. Clean Up of Probate Code Sections 1610
and 1829

A typographical error in the first line of Probate
Code section 1610 has been corrected and the word
“registered” has been added to “domestic partnar” i
Section 1829(b).

B. Unnecessary Statutory Language

The new version of Probate Code section 1822
contains paragraph (f), which refers to developnoéra
form for notice by the Judicial Council. As ity
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drafted, Assembly Bill 1363 required the court toyide
free assistance to parties and relatives involvedhe
conservatorship process.

Council to draft a form to effectuate the noticpegrs to
have inadvertently been left in the legislation. s A
detailed in this article, it is more than likelyathclean up

legislation will be proposed and this section would

presumably be deleted in any such legislation.

C. Revisions to Requests for Special Notice

Probate Code section 2701 has been amended to

delete language that caused requests for spextiakno

be deemed withdrawn three years after they had been

served. A request for special notice will continu@lace
indefinitely now, creating an additional burden on

conservators and their counsel to review files for

dormant requests.

XIV. CONCLUSION

Seniors are a vulnerable and disadvantaged

class of citizens in need of protection. For thestp
decade, California has led the nation in its effo

protect the elderly and disabled. The conservhaiprs
system is far from perfect and there have beero®ri

problems in those counties that have been unable to

enforce the existing law. However, the consenstipr
system is not “despicable” or “corrupt.” Unfortaialy,
notwithstanding the California Legislature’'s best
intentions, the  Omnibus
Guardianship Reform Act of 2006 is an overbroad] an

in many instances unnecessary, statutory schenie T

passage of time will be the ultimate judge as tetvar
the intended consequences of the four bills wiliexee
their intended result.

* Weintraub, Genshlea & Sproul, Sacramento,
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** Sacks, Glazier, Franklin & Lodise LLP, Los
Angeles, CA
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